
K. Chad Burgess 
Director & Deputy General Counsel 

chad.burqess@scana.com 

January 16, 2018 

VIA ELECTRONIC FILING 

The Honorable Jocelyn G. Boyd 
Chief Clerk/ Administrator 
Public Service Commission of South Carolina 
101 Executive Center Drive 
Columbia, South Carolina 29210 

Re: Friends of the Emih and Siena Club v. South Carolina Electric & Gas Company 
Docket No. 2017-207-E 

Dear Ms. Boyd: 

Enclosed for filing on behalf of South Carolina Electric & Gas Company ("SCE&G") is 
its Response in Opposition to Complainants' Motion to Compel Discovery ("Response") in the 
above-captioned docket. 

By copy of this letter, we are serving counsel for the Complainant and the other pmiies of 
record with a copy of SCE&G' s Response and enclose a certificate of service to that effect. 

KCB/kms 
Enclosure 

cc: Robert Guild, Esquire 
Christopher R. Koon, Esquire 
Christopher S. McDonald, Esquire 
Frank R. Ellerbe III, Esquire 
J. Blanding Holman IV, Esquire 
James R. Davis, Esquire 

Very truly yours, 

KC«~ 
K. Chad Burgess 

John H. Tiencken, Jr., Esquire 
Michael N. Couick, Esquire 
Michael T. Rose, Esquire 
Shannon Bowyer Hudson, Esquire 
W. Andrew Gowder, Jr., Esquire 
Jeffrey M. Nelson, Esquire 
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T H E  P U B L I C  S E R V I C E  C O M M I S S I O N  OF S O U T H  C A R O L I N A  

D O C K E T  N O .  2 0 1 7 - 2 0 7 - E  

In Re: Friends of the Earth and Siena Club, ) 
Complainants/Petitioners, ) 

) 
v. 

South Carolina Electric & Gas Company, 
Defendant/Respondent. 

) 
) 
) 
) 

DEFENDANT/RESPONDENT'S RESPONSE IN OPPOSITION TO 
COMPLAINANTS' MOTION TO COMPEL DISCOVERY 

Defendant/Respondent South Carolina Electric & Gas Company ("SCE&G"), pursuant to 

Rules 26 and 37 of the South Carolina Rules of Civil Procedure and Chapter 103, Aliicle 8 of the 

South Carolina Code of Regulations, serves its Response in Opposition to the Motion to Compel 

Discovery (the "Motion") filed by Complainants Friends of the Earth ("FOE") and the Sierra 

Club (collectively, "Complainants") as follows. 

INTRODUCTION 

FOE (a non-profit environmental advocacy organization and long-time critic of the 

nuclear power industry) and the Sierra Club (the oldest and largest non-profit grass roots 

environmental organization, and a fellow nuclear energy opponent) filed their Complaint in this 

proceeding on June 22, 2017, more than a month before SCE&G filed its initial abandonment 

petition relating to construction of Units 2 and 3 of the V. C. Summer Nuclear Power Plant (the 

"Project"). Complainants sought, among other things, an order directing SCE&G to 

"immediately cease and desist expending any further capitol [sic] costs related to the Project" 

and requested the Commission to "review and determine the prudency of abandonment of the 
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BEFORE
THE PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA

DOCKET NO. 2017-207-E

In Re: Friends of the Earth and Sierra Club, )
Complainants/Petitioners, )

South Carolina Electric & Gas Company,
Defendant/Respondent.

DEFENDANT/RESPONDENT'S RESPONSE IN OPPOSITION TO
COMPLAINANTS'OTION TO COMPEL DISCOVERY

Defendant/Respondent South Carolina Electric & Gas Company ("SCE&G"), pursuant to

Rules 26 and 37 of the South Carolina Rules of Civil Procedure and Chapter 103, Atticle 8 of the

South Carolina Code of Regulations, serves its Response in Opposition to the Motion to Compel

Discovery (the "Motion") filed by Complainants Friends of the Earth ("FOE") and the Sierra

Club (collectively, "Complainants") as follows.

INTRODUCTION

FOE (a non-profit environmental advocacy organization and long-time critic of the

nuclear power industry) and the Sierra Club (the oldest and largest non-profit grass roots

environmental organization, and a fellow nuclear energy opponent) filed their Complaint in this

proceeding on June 22, 2017, more than a month before SCE&G filed its initial abandonment

petition relating to construction of Units 2 and 3 of the V. C. Summer Nuclear Power Plant (the

"Project"). Complainants sought, among other things, an order directing SCE&G to

"immediately cease and desist expending any further capitol [sic] costs related to the Project"

and requested the Commission to "review and determine the prudency of abandonment of the



P r o j e c t . "  C o m p l a i n a n t s  t h e r e a f t e r  s e r v e d  e x t e n s i v e  d i s c o v e r y  r e q u e s t s  o n  S C E & G  

d e m a n d i n g  i n  e s s e n c e  t h a t  S C E & G  p r o d u c e  every d o c u m e n t  i n  its p o s s e s s i o n ,  w h e t h e r  or n o t  

p r i v i l e g e d  and r e g a r d l e s s  o f  its r e l e v a n c e  to C o m p l a i n a n t s ' C o m p l a i n t ,  r e l a t i n g  in a n y  w a y  to t h e  

P r o j e c t .  S C E & G  r e s p o n d e d  to C o m p l a i n a n t s '  requests, n o t i n g  o b j e c t i o n s  to the v a g u e n e s s  a n d  

o v e r b r e a d t h  o f  C o m p l a i n a n t s ' r e q u e s t s  w h e r e  a p p r o p r i a t e , p r e s e r v i n g  S C E & G ' s  p o s i t i o n  t h a t  

s o m e  o f  the d o c u m e n t s  r e q u e s t e d  are s u b j e c t  to a t t o r n e y - c l i e n t  p r i v i l e g e  and the w o r k  p r o d u c t  

d o c t r i n e ,  and a g r e e i n g  to p r o d u c e  r e s p o n s i v e  d o c u m e n t s  o n  a r o l l i n g  b a s i s  in l i g h t  o f  t h e  

e x p a n s i v e  n u m b e r  o f  d o c u m e n t s  sought. 

S C E & G  b e g a n  p r o d u c i n g  d o c u m e n t s  o n  D e c e m b e r  1, 2 0 1 7 , e x p l a i n i n g  i n  a c o v e r  l e t t e r  

s e n t  to counsel for C o m p l a i n a n t s  t h a t  S C E & G  w o u l d  c o n t i n u e  p r o d u c i n g  d o c u m e n t s  o n  a r o l l i n g  

b a s i s  a n d  t h a t  a d d i t i o n a l  d o c u m e n t s  w o u l d  f o l l o w  at a l a t e r  date. I n s t e a d  o f  w a i t i n g  for a m o r e  

c o m p l e t e  p r o d u c t i o n ,  h o w e v e r ,  C o m p l a i n a n t s  e l e c t e d  i n s t e a d  s i m p l y  to file t h e  i n s t a n t  M o t i o n  o n  

D e c e m b e r  2 2 - w i t h o u t  p r i o r  n o t i c e  to S C E & G - s e e k i n g  an o r d e r  f r o m  t h e  C o m m i s s i o n  

d i r e c t i n g  S C E & G  to i m m e d i a t e l y  s e a r c h  for and p r o d u c e  e v e r y  P r o j e c t - r e l a t e d  d o c u m e n t  i n  

e x i s t e n c e  a n d  a l l o w i n g  C o m p l a i n a n t s  to a c c e s s  the a b a n d o n e d  P r o j e c t  site. 

S C E & G  r e s p e c t f u l l y  s u b m i t s  t h a t  the M o t i o n  s h o u l d  be d e n i e d  or, i n  t h e  a l t e r n a t i v e , 

s h o u l d  be h e l d  i n  a b e y a n c e  to a l l o w  S C E & G  to c o m p l e t e  its p r o d u c t i o n  and a l l o w  t h e  p a r t i e s  to 

d i s c u s s  n a n o w i n g  t h e  s c o p e  o f  s o m e  o f  the requests. As an i n i t i a l  m a t t e r , C o m p l a i n a n t s  h a v e  

failed to a c c u r a t e l y  s t a t e  the facts r e g a r d i n g  S C E & G ' s  o b j e c t i o n s  and r e s p o n s e s  to 

C o m p l a i n a n t s '  r e q u e s t s .  As d e s c r i b e d  in m o r e  detail b e l o w , S C E & G  has, as it p r o m i s e d  in its 

o r i g i n a l  w r i t t e n  r e s p o n s e s  to C o m p l a i n a n t s ' r e q u e s t s , c o n t i n u e d  to m a k e  a r o l l i n g  p r o d u c t i o n  o f  

r e s p o n s i v e  d o c u m e n t s , w h i c h  to date h a s  r e s u l t e d  in t h e  p r o d u c t i o n  o f  appro x i m a t e l y  4 5 , 0 0 0  

p a g e s  o f  d o c u m e n t s .  W h i l e  C o m p l a i n a n t s  c o m p l a i n  i n  the M o t i o n  a b o u t  the f o i m a t  in w h i c h  
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subject Project." Complainants thereafter served extensive discovery requests on SCE&G

demanding in essence that SCE&G produce every document in its possession, whether or not

privileged and regardless of its relevance to Complainants'omplaint, relating in any way to the

Project. SCE&G responded to Complainants'equests, noting objections to the vagueness and

overbreadth of Complainants'equests where appropriate, preserving SCE&G's position that

some of the documents requested are subject to attorney-client privilege and the work product

doctrine, and agreeing to produce responsive documents on a rolling basis in light of the

expansive number of documents sought.

SCE&G began producing documents on December 1, 2017, explaining in a cover letter

sent to counsel for Complainants that SCE&G would continue producing documents on a rolling

basis and that additional documents would follow at a later date. Instead of waiting for a more

complete production, however, Complainants elected instead simply to file the instant Motion on

December 22—without prior notice to SCE&G—seeking an order from the Commission

directing SCE&G to immediately search for and produce every Project-related document in

existence and allowing Complainants to access the abandoned Project site.

SCE&G respectfully submits that the Motion should be denied or, in the alternative,

should be held in abeyance to allow SCE&G to complete its production and allow the parties to

discuss narrowing the scope of some of the requests. As an initial matter, Complainants have

failed to accurately state the facts regarding SCE&G's objections and responses to

Complainants'equests. As described in more detail below, SCE&G has, as it promised in its

original written responses to Complainants'equests, continued to make a rolling production of

responsive documents, which to date has resulted in the production of approximately 45,000

pages of documents. While Complainants complain in the Motion about the format in which



P D F  f o r m a t  i m m e d i a t e l y  a f t e r  C o m p l a i n a n t s  f i r s t  r a i s e d  the issue in e a r l y  D e c e m b e r ,  

weeks b e f o r e  C o m p l a i n a n t s  filed the M o t i o n . C o m p l a i n a n t s '  c o u n s e l  t h e r e a f t e r  s p e c i f i c a l l y  

a d v i s e d  S C E & G  i n  w r i t i n g  to " k e e p  u s i n g  y o u r  c u n e n t  d o c u m e n t  p r o d u c t i o n  a p p r o a c h , "  i.e., 

producing documents in PDF fo1m, a statement upon which SCE&G has justifiably relied in its 

continuing production effo1ts. 

SCE&G's objections to Complainants' requests are fully justified by the breadth of some 

the requests and Complainants' refusal to agree to the te1ms of any form of a confidentiality 

agreement to protect against improper disclosure of commercially sensitive info1mation. 

Specifically, Complainants have refused to agree to any restrictions upon disclosure of 

documents produced by SCE&G, despite the fact that many of the documents sought are 

confidential and commercially sensitive. SCE&G cannot agree to voluntarily tum over 

commercially sensitive documents without restriction, particularly given the high-profile nature 

of the inquiry regarding the abandonment of the Project. SCE&G's objections to producing 

privileged and work product documents, moreover, are well supp01ted, and Complainants have 

failed to articulate any grounds that would authorize the Commission to overrule those 

objections and disregard SCE&G' s rights to prevent against disclosure of privileged documents. 

Finally, Complainants have failed to articulate why getting access to the abandoned facilities 

would lead to the discovery of relevant evidence in this proceeding. 

For the foregoing reasons, SCE&G respectfully requests that the Motion be denied in its 

entirety or, in the alternative, that the Commission direct the patties to confer to nanow the scope 

of the requests and agree to a reasonable schedule for completing the production and 

adjudicating any umesolved issues. 
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documents have been produced, SCE&G fully addressed Complainants'oimat complaints by

changing to PDF format immediately after Complainants first raised the issue in early December,

weeks before Complainants filed the Motion. Complainants'ounsel thereafter specifically

advised SCE&G in writing to "keep using your cuizent document production approach," i.e.,

producing documents in PDF form, a statement upon which SCE&G has justifiably relied in its

continuing production efforts.

SCE&G's objections to Complainants'equests are fully justified by the breadth of some

the requests and Complainants'efusal to agree to the teims of any form of a confidentiality

agreement to protect against improper disclosure of commercially sensitive information.

Specifically, Complainants have refused to agree to ~an restrictions upon disclosure of

documents produced by SCE&G, despite the fact that many of the documents sought are

confidential and commercially sensitive. SCE&G cannot agree to voluntarily turn over

commercially sensitive documents without restriction, particularly given the high-profile nature

of the inquiry regarding the abandonment of the Project. SCE&G's objections to producing

privileged and work product documents, moreover, are well supported, and Complainants have

failed to articulate any grounds that would authorize the Commission to overrule those

objections and disregard SCE&G's rights to prevent against disclosure of privileged documents.

Finally, Complainants have failed to articulate why getting access to the abandoned facilities

would lead to the discovery of relevant evidence in this proceeding.

For the foregoing reasons, SCE&G respectfully requests that the Motion be denied in its

entirety or, in the alternative, that the Commission direct the parties to confer to narrow the scope

of the requests and agree to a reasonable schedule for completing the production and

adjudicating any unresolved issues.



B A C K G R O U N D  

I. COMPLAINANTS' REQUESTS 

Complainants have served a total of 25 requests for production of documents on SCE&G. 

The requests span a broad range of topics and appear to be designed to require SCE&G to 

produce every document related to the Project, including (1) project schedules and capital costs 

schedules for the Project, (2) evaluation of the solvency of Westinghouse and enforceability of 

contractual obligations against Westinghouse, (3) the prudency of continued construction of the 

Project, (4) agreements between SCE&G and Westinghouse, (5) SCE&G' s eligibility for federal 

production tax credits, (6) the Project Assessment Rep01t by Bechtel Power Corporation, (7) an 

"Employee Concerns Program," (8) annual audits of the Project, (9) "project letters" sent to 

Westinghouse, and many others. See generally Motion, Ex. 1. For each of these wide-ranging 

topics, Complainants seek "all documents" "relating" to the subject. 

Complainants also request-without any subject-matter limitation or explanation as to 

how the documents are relevant to the issues in this proceeding-a copy of all documents 

produced in response to the various subpoenas SCE&G has received from State and Federal 

authorities as well as "all documents provided in discovery or data requests to any other patty 

including the Office of Regulatory Staff." Id. (Second Requests Nos. 11 , 13). Complainants 

also specifically request that, for at least some of the requests, they be provided all copies of the 

document sufficient to show each recipient. Id. (Second Requests Nos. 7, 8, 9, 12). 

Despite their breadth, the requests did not include any instructions with respect to the 

foimat of the productions. Nor did Complainants request an index connecting each document 

produced to a specific request. 

- 4 -
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FACTUAL BACKGROUND

I. COMPLAINANTS'E UKSTS

Complainants have served a total of 25 requests for production of documents on SCE&G.

The requests span a broad range of topics and appear to be designed to require SCE&G to

produce every document related to the Project, including (1) project schedules and capital costs

schedules for the Project, (2) evaluation of the solvency of Westinghouse and enforceability of

contractual obligations against Westinghouse, (3) the prudency of continued construction of the

Project, (4) agreements between SCE&G and Westinghouse, (5) SCE&G's eligibility for federal

production tax credits, (6) the Project Assessment Report by Bechtel Power Corporation, (7) an

"Employee Concerns Program," (8) annual audits of the Project, (9) "project letters" sent to

Westinghouse, and many others. See generally Motion, Ex. 1. For each of these wide-ranging

topics, Complainants seek "all documents" "relating" to the subject.

Complainants also request—without any subject-matter limitation or explanation as to

how the documents are relevant to the issues in this proceeding—a copy of all documents

produced in response to the various subpoenas SCE&G has received from State and Federal

authorities as well as "all documents provided in discovery or data requests to any other party

including the Office of Regulatory Staff." Id. (Second Requests Nos. 11, 13). Complainants

also specifically request that, for at least some of the requests, they be provided all copies of the

document sufficient to show each recipient. Id. (Second Requests Nos. 7, 8, 9, 12).

Despite their breadth, the requests did not include any instructions with respect to the

format of the productions. Nor did Complainants request an index connecting each document

produced to a specific request.

-4-



S C E & G ' S  RESPONSES 

SCE&G responded to Complainants' requests on December 1, 2017, stating general 

objections to the requests and specific objections to individual requests. Significantly, however, 

SCE&G agreed to produce documents subject to its objections. SCE&G also explained in its 

responses to many of Complainants' vague requests that SCE&G would consider producing 

more documents upon receiving additional info1mation and clarification from Complainants 

regarding the scope of those requests. 

In addition, SCE&G objected to certain requests on the basis that the requests seek 

documents subject to the attorney client privilege and/or work product protection. Many of the 

requests seek SCE&G's analysis of topics and issues that would invade these protections. 

Complainants seek, for example, "analysis" bearing on the "fraudulent or false accounting and 

financial reporting" of Westinghouse and the "validity or enforceability" of specific contracts. 

Id. (First Requests, No. 3). Complainants also seek documents related to the Bechtel assessment, 

which was an assessment perfo1med in anticipation of litigation and engaged through SCE&G's 

Project counsel. Id. (Second Requests, Nos. 1-4). 

Finally, SCE&G noted in its objections that it would not produce information that is 

"non-public, confidential, sensitive or would otherwise cause injury to SCE&G if publicly 

disclosed ... until the parties execute a mutually agreeable protective order." SCE&G's counsel 

asked counsel for Complainants to agree to the te1ms of a confidentiality agreement to govern 

production of such commercially sensitive documents and Complainants' counsel refused. To 

date, counsel for Complainants has continued to refuse to execute a confidentiality agreement 

that would enable SCE&G to produce commercially sensitive documents. 

- 5 -
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II. SCK&G'S RKSPONSKS

SCE&G responded to Complainants'equests on December I, 2017, stating general

objections to the requests and specific objections to individual requests. Significantly, however,

SCE&G agreed to produce documents subject to its objections. SCE&G also explained in its

responses to many of Complainants'ague requests that SCE&G would consider producing

more documents upon receiving additional information and clarification from Complainants

regarding the scope of those requests.

In addition, SCE&G objected to certain requests on the basis that the requests seek

documents subject to the attorney client privilege and/or work product protection. Many of the

requests seek SCE&G's analysis of topics and issues that would invade these protections.

Complainants seek, for example, "analysis" bearing on the "fraudulent or false accounting and

financial repoiting" of Westinghouse and the "validity or enforceability" of specific contracts.

Id. (First Requests, No. 3). Complainants also seek documents related to the Bechtel assessment,

which was an assessment performed in anticipation of litigation and engaged through SCE&G's

Project counsel. Id. (Second Requests, Nos. 1 —4).

Finally, SCE&G noted in its objections that it would not produce information that is

"non-public, confidential, sensitive or would otherwise cause injury to SCE&G if publicly

disclosed... until the parties execute a mutually agreeable protective order." SCE&G's counsel

asked counsel for Complainants to agree to the terms of a confidentiality agreement to govern

production of such commercially sensitive documents and Complainants'ounsel refused. To

date, counsel for Complainants has continued to refuse to execute a confidentiality agreement

that would enable SCE&G to produce commercially sensitive documents.



S C E & G ' S  C O M M U N I C A T I O N S  W I T H  C O M P L A I N A N T S  A N D  S T A T U S  OF 

P R O D U C T I O N  

In a letter from SCE&G to Complainants on December 1, 2017, SCE&G explained that, 

subject to its responses and objections, SCE&G would be producing documents responsive to the 

requests on a rolling basis. SCE&G also indicated that ce1iain documents in its production are 

designated as "confidential," and should be treated as such. When counsel for Complainants 

expressed difficulty accessing the documents in SCE&G's initial production, SCE&G worked 

rapidly to produce the documents in pdf format. Thereafter, SCE&G-at the specific request of 

Complainants---continued producing documents in pdf fmmat in subsequent productions. 

SCE&G has made two additional productions, each time using Complainants preferred pdf 

format. In its first three productions, SCE&G has produced approximately 45,000 pages to 

Complainants. SCE&G is committed to continuing to produce documents on a rolling basis as 

responsive documents are identified through SCE&G's ongoing document review. 

Through negotiations with counsel for Complainants after they filed the Motion, SCE&G 

agreed to produce an index indicating to which request each document is responsive as well as a 

privilege log. On January 12, 2018, SCE&G produced the promised index and privilege log for 

the three productions SCE&G has made to date. Going forward, SCE&G will continue to 

provide an index and update the privilege log as subsequent productions are made. 

ARGUMENT 

Complainants' Motion is based in paii on the following issues regarding SCE&G's 

discovery responses: (a) the fo1mat of the document production; (b) the alleged lack of 

responsiveness of the documents produced to date; ( c) the alleged duplication in the documents 

produced to date; and ( d) the lack of an index connecting each document to the c01Tesponding 
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HI. SCE&G'S COMMUNICATIONS WITH COMPLAINANTS AND STATUS OF
PRODUCTION

In a letter from SCE&G to Complainants on December I, 2017, SCE&G explained that,

subject to its responses and objections, SCE&G would be producing documents responsive to the

requests on a rolling basis. SCE&G also indicated that certain documents in its production are

designated as "confidential," and should be treated as such. When counsel for Complainants

expressed difficulty accessing the documents in SCE&G's initial production, SCE&G worked

rapidly to produce the documents in pdf foimat. Thereatler, SCE&G—at the specific request of

Complainants—continued producing documents in pdf format in subsequent productions.

SCE&G has made two additional productions, each time using Complainants preferred pdf

format. In its first three productions, SCE&G has produced approximately 45,000 pages to

Complainants. SCE&G is committed to continuing to produce documents on a rolling basis as

responsive documents are identified through SCE&G's ongoing document review.

Through negotiations with counsel for Complainants after they filed the Motion, SCE&G

agreed to produce an index indicating to which request each document is responsive as well as a

privilege log. On January 12, 2018, SCE&G produced the promised index and privilege log for

the three productions SCE&G has made to date. Going forward, SCE&G will continue to

provide an index and update the privilege log as subsequent productions are made.

ARGUMENT

Complainants'otion is based in part on the following issues regarding SCE&G's

discovery responses: (a) the format of the document production; (b) the alleged lack of

responsiveness of the documents produced to date; (c) the alleged duplication in the documents

produced to date; and (d) the lack of an index connecting each document to the corresponding



p 0 1 i i o n s  o f  d o c u m e n t s  a r e  b e i n g  w i t h h e l d  f r o m  

p r o d u c t i o n  a s  S C E & G '  s r o l l i n g  p r o d u c t i o n  o f  d o c u m e n t s  c o n t i n u e s .  

F i n a l l y , C o m p l a i n a n t s  d e m a n d  t h e  r i g h t  to " e n t e r  t h e  s u b j e c t  f a c i l i t y  f o r  p u r p o s e s  o f  

i n s p e c t i o n  . . . .  " A s  d e m o n s t r a t e d  i n  S e c t i o n  I I I  b e l o w ,  C o m p l a i n a n t s  h a v e  n o t  e v e n  b e g u n  t o  

d e m o n s t r a t e  h o w  g r a n t i n g  s u c h  a c c e s s  to C o m p l a i n a n t s  w o u l d  l e a d  to d i s c o v e r y  o f  r e l e v a n t  

e v i d e n c e  h e r e .  T h i s  r e q u e s t  s h o u l d  a l s o  be d e n i e d .  

I. COMPLAINANTS' ARGUMENTS ABOUT THE FORMAT OF SCE&G'S 
PRODUCTION ARE MISPLACED 

A. Complainants Previously Communicated Their Agreement To SCE&G's 
Formatting Protocol. 

SCE&G made its first production of documents to Complainants on December 1, 2017 in 

the f01m of a standard load file-a format that preserves a document's metadata and thus gives 

the requesting paiiy more inf01mation about the document-and SCE&G produced the 

documents using a standai·d password-protected FTP site. Complainants encountered difficulties 

in accessing the documents and specifically requested that SCE&G "produce in hai·d copy or 

standard pdf format." SCE&G then did just that by reproducing on the ftp site on December 2 

the first set of documents in pdf format. Complainants responded on December 3, 2017 that they 

were able to access the documents and instructed SCE&G to: "keep using your current 

document production approach." SCE&G has made two subsequent productions to 
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request. As demonstrated below in Section I, Complainants'rguments either inaccurately

describe SCE&G's production efforts or have been mooted by subsequent events.

Complainants also dispute SCE&G's overbreadth and privilege objections and, in the

alternative, demand production of a privilege log. As demonstrated below in Section II,

SCE&G's objections to the requests are well founded and Complainants'otion does not

provide an appropriate basis for overruling them. Moreover, SCE&G has subsequently agreed to

produce a log showing which documents or portions of documents are being withheld from

production as SCE&G's rolling production of documents continues.

Finally, Complainants demand the right to "enter the subject facility for puiposes of

inspection...." As demonstrated in Section III below, Complainants have not even begun to

demonstrate how granting such access to Complainants would lead to discovery of relevant

evidence here. This request should also be denied.

I. COMPLAINANTS'RGUMENTS ABOUT THE FORMAT OF SCE&G'S
PRODUCTION ARE MISPLACED

A. Complainants Previously Communicated Their Agreement To SCE&G's
Formatting Protocol.

SCE&G made its first production of documents to Complainants on December 1, 2017 in

the form of a standard load file—a format that preserves a document's metadata and thus gives

the requesting party more information about the document—and SCE&G produced the

documents using a standard password-protected FTP site. Complainants encountered difficulties

in accessing the documents and specifically requested that SCE&G "produce in hard copy or

standard pdf format." SCE&G then did just that by reproducing on the ftp site on December 2

the first set of documents in pdf format. Complainants responded on December 3, 2017 that they

were able to access the documents and instructed SCE&G to: "keep using your current

document production approncli." SCE&G has made two subsequent productions to



" v e r y  p o o r l y  a c c e s s i b l e  j p e g  a n d  

t x t  f m m a t s "  is a c c o r d i n g l y  n o t  well t a k e n - as S C E & G  w o r k e d  t i r e l e s s l y  and i m m e d i a t e l y  to 

p r o d u c e  d o c u m e n t s  in t h e  f o r m a t  s p e c i f i c a l l y  r e q u e s t e d  b y  C o m p l a i n a n t s .  A n d  t h e  r e q u e s t  t h a t  

" S C E & G  s h o u l d  be c o m p e l l e d  to p r o v i d e  all f m i h e r  d o c u m e n t s  in . . .  a c c e s s i b l e  p d f  f o i m a t "  h a s  

b e e n  m o o t e d  by S C E & G ' s  r e a d y  w i l l i n g n e s s  to p r o d u c e  e a c h  o f  the t h r e e  p r o d u c t i o n s  m a d e  to 

date in the r e q u e s t e d  p d f  format. 

B. SCE&G Has Produced A Large Number Of Responsive Documents And Is 
Continuing Its Production Efforts. 

Complainants contend that only a "limited" number of documents have been produced by 

SCE&G. Motion at 3. But, since Complainants filed the Motion, SCE&G's document 

production has grown to approximately 45,000 pages of documents. And-as SCE&G agreed 

with counsel for Complainants-SCE&G will continue producing documents on a rolling basis 

as responsive documents are identified through SCE&G's ongoing document review. 

While SCE&G is making ongoing efforts to review and produce documents, 

Complainants' refusal to agree that commercially sensitive info1mation will be kept confidential 

and shielded from public disclosure serves as a major impediment to SCE&G's document 

production effo1i. Specifically, Complainants have sought viliually every document related to 

the Project-including SCE&G's internal commercial and financial analyses of the viability of 

the Project, contracts and agreements with Westinghouse, all documents provided to the Office 

of Regulatory Staff (many of which were provided in a confidential setting), internal analyses 

regarding abandonment of the Project, and other proprietary and commercially sensitive 

infmmation. SCE&G maintains a strict practice of confidentiality with respect to the types of 
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Complainants, each time using the exact same approach, producing in pdf format via a non-

password protected zip file.

Thus, Complainants* contention that SCE&G produced "very poorly accessible jpeg and

txt formats" is accordingly not well taken—as SCE&G worked tirelessly and immediately to

produce documents in the format specifically requested by Complainants. And the request that

"SCE&G should be compelled to provide all fuither documents in... accessible pdf format" has

been mooted by SCE&G's ready willingness to produce each of the three productions made to

date in the requested pdf format.

B. SCK&G Has Produced A Large Number Of Responsive Documents And Is
Continuing Its Production Kfforts.

Complainants contend that only a "limited" number of documents have been produced by

SCE&G. Motion at 3. But, since Complainants filed the Motion, SCE&G's document

production has grown to approximately 45,000 pages of documents. And—as SCE&G agreed

with counsel for Complainants—SCE&G will continue producing documents on a rolling basis

as responsive documents are identified through SCE&G's ongoing document review.

While SCE&G is making ongoing efforts to review and produce documents,

Complainants'efusal to agree that commercially sensitive information will be kept confidential

and shielded from public disclosure serves as a major impediment to SCE&G's document

production effort. Specifically, Complainants have sought viitually every document related to

the Project—including SCE&G's internal commercial and financial analyses of the viability of

the Project, contracts and agreements with Westinghouse, all documents provided to the Office

of Regulatory Staff (many of which were provided in a confidential setting), internal analyses

regarding abandonment of the Project, and other proprietary and commercially sensitive

infoimation. SCE&G maintains a strict practice of confidentiality with respect to the types of



S C E & G ' s  r e q u e s t  to e n t e r  i n t o  a c o n f i d e n t i a l i t y  a g r e e m e n t  a n d  " i n s i s t [ ]  o n  full libe1iy to 

c i r c u l a t e  a n d  p u b l i s h "  a n y  d o c u m e n t s  t h e y  r e c e i v e  from S C E & G  " a t  w i l l . "  M o t i o n  a t  3. 

S C E & G ' s  r e q u e s t  for c o n f i d e n t i a l i t y  is fully s u p p m i e d  b y  t h e  p r o t e c t i o n s  a f f o r d e d  b y  

S o u t h  C a r o l i n a  l a w  to t r a d e  s e c r e t  a n d  c o m m e r c i a l  i n f o r m a t i o n . I n  p a i i i c u l a r ,  t h e  S o u t h  C m o l i n a  

R u l e s  o f  C i v i l  P r o c e d u r e  " p r o v i d e  f o r  t h e  p r o t e c t i o n  o f  t r a d e  s e c r e t "  a n d  c o m m e r c i a l  

info1mation. See 26(c), SCRCP (a paiiy may seek protection "from annoyance, emban-assment, 

oppression, or undue burden" by an order "that a trade secret or other confidential research, 

development, or commercial infmmation not be disclosed or be disclosed only in a designated 

way"); see also Laffitte v. Bridgestone Corp., 381 S.C. 460, 474 (2009) (explaining that South 

Carolina's Rule 26 min-ors the federal rule); Wade v. Chase Bank USA, NA., 2013 WL 

12154986, at *2 (D.S.C. Nov. 7, 2013) (explaining that the "paiiiculars of [the paiiies'] 

contractual relationship ... are confidential" and that "haim will occur" if "competitors gain 

access" to the information). South Carolina's Trade Secrets Act is also specifically designed to 

protect trade secrets from discovery in civil actions. See S.C. Code Ann. § 39-8-10, et seq. 

With the protections afforded trade secret information by South Cai·olina law and the 

elem· competitive harm that would result from publication of proprietary SCE&G documents, 

SCE&G simply cannot agree to voluntarily turn over many of the documents Complainants 

request without restriction. SCE&G made this fact clear in its responses to Complainants' 

requests-SCE&G is willing to produce additional documents to Complainants contingent on 

their agreement to the confidentiality of those documents. Until such an agreement is reached, 

SCE&G will be limited in its ability to make full productions of commercially sensitive 

infmmation to Complainants. 
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commercially sensitive documents Complainants seek. Yet, Complainants have refused

SCE&G's request to enter into a confidentiality agreement and "insist[] on full liberty to

circulate and publish" any documents they receive from SCE&G "at will." Motion at 3.

SCE&G's request for confidentiality is fully supported by the protections afforded by

South Carolina law to trade secret and commercial information. In paiticular, the South Carolina

Rules of Civil Procedure "provide for the protection of trade secret" and commercial

information. See 26(c), SCRCP (a party may seek protection "from annoyance, embarrassment,

oppression, or undue burden" by an order "that a trade secret or other confidential research,

development, or commercial information not be disclosed or be disclosed only in a designated

way"); see also Iaffitte v. Bridgestone Corp., 381 S.C. 460, 474 (2009) (explaining that South

Carolina's Rule 26 minors the federal rule); IIade v. Chase Bank USA, NA., 2013 WL

12154986, at *2 (D.S.C. Nov. 7, 2013) (explaining that the "particulars of [the parties']

contractual relationship... are confidential" and that "harm will occur" if "competitors gain

access" to the information). South Carolina's Trade Secrets Act is also specifically designed to

protect trade secrets from discovery in civil actions. See S.C. Code Ann. II 39-8-10, et seq.

With the protections afforded trade secret information by South Carolina law and the

clear competitive harm that would result from publication of proprietary SCE&G documents,

SCE&G simply cannot agree to voluntarily turn over many of the documents Complainants

request without restriction. SCE&G made this fact clear in its responses to Complainants'equests

—SCE&G is willing to produce additional documents to Complainants contingent on

their agreement to the confidentiality of those documents. Until such an agreement is reached,

SCE&G will be limited in its ability to make full productions of commercially sensitive

information to Complainants.

-9-



SCE&G Has Agreed To Produce The Index Complainants Request. 

Finally, Complainants raised for the first time in their Motion a concern with the alleged 

lack of responsiveness and duplication in the documents produced to date, and seek an index 

from SCE&G connecting each document to a co1Tesponding request. Motion at 3. 

Complainants' contention that SCE&G's productions have included "repeated e-mails,'' 

however, ignores the fact that Complainants specifically requested copies from each custodian of 

certain documents, resulting in the "duplication" of which they now complain. See Motion at 3; 

see also id. Ex. 1 (Second Requests, RFP No. 7, 8, 9, 10, 12). And, in any event, Complainants' 

argument that the documents were "largely unresponsive,'' "unindexed,'' and "unidentified to a 

particular document request" (Motion at 3) has been mooted by SCE&G's agreement to produce 

an index identifying the specific document request to which each document is responsive. 

In sum, because the issues raised by Complainants have either been resolved through 

subsequent negotiation between the patties, or result from the requests and actions of 

Complainants, the Commission should disregard Complainants' various complaints about the 

size and fo1mat of SCE&G's productions. 

II. SCE&G'S OBJECTIONS ARE FULLY JUSTIFIED BY COMPLAINANTS' 
OVERLY BROAD AND VAGUE REQUESTS 

A. SCE&G Has Properly Objected To Complainants' Overly Broad Requests, 
and Complainants Have Failed To Provide Requested Clarifications. 

As explained in SCE&G's responses, many of Complainants' requests are overly broad, 

vague, and/or iITelevant to the claims or defenses at issue in this action. While SCE&G has 

attempted to identify and has staited producing documents responsive to these broad requests on 

a rolling basis, Complainants' Motion makes no effo11 to further describe or nairnw the vague 

and overly broad requests, despite SCE&G' s demonstrated willingness to discuss the requests 

and continue to produce documents upon a clearer understanding of the documents requested. 
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C. SCE&G Has Agreed To Produce The Index Complainants Request.

Finally, Complainants raised for the first time in their Motion a concern with the alleged

lack of responsiveness and duplication in the documents produced to date, and seek an index

from SCE&G connecting each document to a corresponding request. Motion at 3.

Complainants'ontention that SCE&G's productions have included "repeated e-mails,"

however, ignores the fact that Complainants specifically requested copies from each custodian of

certain documents, resulting in the "duplication" of which they now complain. See Motion at 3;

see also irI. Ex. 1 (Second Requests, RFP No. 7, 8, 9, 10, 12). And, in any event, Complainants'rgument

that the documents were "largely unresponsive," "unindexed," and "unidentified to a

particular document request" (Motion at 3) has been mooted by SCE&G's agreement to produce

an index identifying the specific document request to which each document is responsive.

In sum, because the issues raised by Complainants have either been resolved through

subsequent negotiation between the parties, or result from the requests and actions of

Complainants, the Commission should disregard Complainants'arious complaints about the

size and format of SCE&G's productions.

H. SCE&G'S OBJECTIONS ARE FULLY JUSTIFIED BY COMPLAINANTS'VERLY

BROAD AND VAGUE RE UESTS

A. SCE&G Has Properly Objected To Complainants'verly Broad Requests,
and Complainants Have Failed To Provide Requested Clarifications.

As explained in SCE&G's responses, many of Complainants'equests are overly broad,

vague, and/or irrelevant to the claims or defenses at issue in this action. While SCE&G has

attempted to identify and has started producing documents responsive to these broad requests on

a rolling basis, Complainants'otion makes no effort to further describe or nanow the vague

and overly broad requests, despite SCE&G's demonstrated willingness to discuss the requests

and continue to produce documents upon a clearer understanding of the documents requested.

-10



S C E & G  p r o d u c e  v i r t u a l l y  e v e r y  

d o c u m e n t  i n  its p o s s e s s i o n  r e l a t e d  in a n y  w a y  to the Project. 

S C E & G ' s  o b j e c t i o n s  to C o m p l a i n a n t s '  r e q u e s t s  are w e l l - f o u n d e d .  F o r  e x a m p l e ,  

C o m p l a i n a n t s  s e e k  " a l l  d o c u m e n t s "  r e g a r d i n g  v a g u e l y  d e f i n e d  " p r o j e c t  s c h e d u l e s "  d a t i n g  as far 

b a c k  as J a n u a r y  1, 2012. M o t i o n ,  Ex. 1 ( F i r s t  R e q u e s t s ,  No. 1). T h i s  r e q u e s t  p l a i n l y  

e n c o m p a s s e s  a v a s t  a m o u n t  o f  d o c u m e n t s  o v e r  a s i x - y e a r  p e r i o d ,  m a n y  o f  w h i c h  w i l l  h a v e  l i t t l e  

to no b e a r i n g  o n  the i s s u e s  i n  this action. S C E & G  is w i l l i n g  to p r o d u c e  d o c u m e n t s  r e s p o n s i v e  to 

t h i s  R e q u e s t  b a s e d  on a further u n d e r s t a n d i n g  o f  the s p e c i f i c  s c h e d u l e s  to w h i c h  C o m p l a i n a n t s  

r e f e r ,  and a n a r r o w i n g  o f  the t y p e s  o f  d o c u m e n t s  C o m p l a i n a n t s  s e e k  t h a t  " r e l a t e "  to t h e  P r o j e c t  

s c h e d u l e s . 

O t h e r  r e q u e s t s - i n  a d d i t i o n  to p r o b l e m s  o f  v a g u e n e s s  a n d  o v e r b r e a d t h - s i m p l y  h a v e  no 

r e l e v a n c e  a t  all to the issues in this action. F o r  e x a m p l e ,  C o m p l a i n a n t s  r e q u e s t  d o c u m e n t s  

r e l a t e d  to t h e  " e x t e n s i o n  o f  t h e  e l i g i b i l i t y  for federal p r o d u c t i o n  tax c r e d i t s , "  " d o c u m e n t s  

r e f l e c t i n g  s u b m i s s i o n s  to the E m p l o y e e  C o n c e r n s  P r o g r a m , "  a n d  " a n n u a l  a u d i t s  filed i n  the 

p r o j e c t  d a t a  base a b o u t  the p r o j e c t . "  M o t i o n ,  Ex. 1 ( F i r s t  R e q u e s t s ,  No. 9; S e c o n d  R e q u e s t s ,  

N o s .  6, 10). T h e  t e r m  " E m p l o y e e  C o n c e r n s  P r o g r a m "  is n o t  d e f i n e d  s u c h  t h a t  S C E & G  is a b l e  to 

d i s c e r n  t h e  d o c u m e n t s  C o m p l a i n a n t s  r e q u e s t .  N o r  w o u l d  s u b m i s s i o n s  made to a n  " E m p l o y e e  

C o n c e r n s  P r o g r a m "  be r e l e v a n t  to t h e  i s s u e s  in this action. C o m p l a i n a n t s '  v a g u e  r e q u e s t  for 

a n n u a l  a u d i t s  o f  the P r o j e c t  and d o c u m e n t s  r e l a t e d  to the federal p r o d u c t i o n  t a x  c r e d i t s  are 

e q u a l l y  i r r e l e v a n t  to the issues b e f o r e  the C o m m i s s i o n  i n  t h i s  action. To t h e  e x t e n t  t h a t  

C o m p l a i n a n t s  h a v e  m a d e  b l a n k e t  r e q u e s t s  for all P r o j e c t - r e l a t e d  d o c u m e n t s  w i t h o u t  j u s t i f y i n g  

t h e i r  r e l e v a n c y  to the i s s u e s  in this a c t i o n ,  C o m p l a i n a n t s '  M o t i o n  s h o u l d  be denied. 
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Complainants simply request—without justification—that SCE&G produce vhtually every

document in its possession related in any way to the Project.

SCE&G's objections to Complainants'equests are well-founded. For example,

Complainants seek "all documents" regarding vaguely defined "project schedules" dating as far

back as January 1, 2012. Motion, Ex. 1 (First Requests, No. 1). This request plainly

encompasses a vast amount of documents over a six-year period, many of which will have little

to no bearing on the issues in this action. SCE&G is willing to produce documents responsive to

this Request based on a further understanding of the specific schedules to which Complainants

refer, and a narrowing of the types of documents Complainants seek that "relate" to the Project

schedules.

Other requests—in addition to problems of vagueness and overbreadth—simply have no

relevance at all to the issues in this action. For example, Complainants request documents

related to the "extension of the eligibility for federal production tax credits," "documents

reflecting submissions to the Employee Concerns Program," and "annual audits filed in the

project data base about the project." Motion, Ex. 1 (First Requests, No. 9; Second Requests,

Nos. 6, 10). The term "Employee Concerns Program" is not defined such that SCE&G is able to

discern the documents Complainants request. Nor would submissions made to an "Employee

Concerns Program" be relevant to the issues in this action. Complainants'ague request for

annual audits of the Project and documents related to the federal production tax credits are

equally irrelevant to the issues before the Commission in this action. To the extent that

Complainants have made blanket requests for all Project-related documents without justifying

their relevancy to the issues in this action, Complainants'otion should be denied.

-11-



S C E & G  r e g a r d i n g  

i t s  r e s p o n s e s  a n d  o b j e c t i o n s  p r i o r  t o  f i l i n g  t h e  i n s t a n t  M o t i o n ,  S C E & G  is w i l l i n g  t o  w o r k  w i t h  

C o m p l a i n a n t s  o n  o b t a i n i n g  a b e t t e r  u n d e r s t a n d i n g  o f  t h e  d o c u m e n t s  C o m p l a i n a n t s  s e e k  a n d  

n e g o t i a t i n g  a r e s o l u t i o n  o f  S C E & G ' s  o b j e c t i o n s  to t h e i r  r e q u e s t s .  

B .  S C E & G  H a s  P r o p e r l y  O b j e c t e d  T o  R e q u e s t s  S e e k i n g  P r i v i l e g e d  A n d  W o r k  

P r o d u c t  D o c u m e n t s  A n d  H a s  P r o d u c e d  A P r i v i l e g e  Log. 

I n  S o u t h  C a r o l i n a ,  " [ t ] h e  a t t o r n e y - c l i e n t  p r i v i l e g e  p r o t e c t s  a g a i n s t  d i s c l o s u r e  o f  

c o n f i d e n t i a l  c o m m u n i c a t i o n s  b y  a c l i e n t  to h i s  a t t o r n e y . "  Tobacoville USA, Inc. v. McMaster, 

387 S.C. 287, 293 (2010). South Carolina law fu1iher provides protection from discovery for 

"documents prepared in anticipation of litigation" under the work product doctrine. Id. (citing 

Rule 26(b)(3), SCRCP). SCE&G has propounded appropriate objections to Complainants' 

requests to the extent that they seek documents that would result in disclosure of confidential 

communications subject to the attorney-client privilege or documents prepared in anticipation of 

litigation. See Motion, Ex. 1 (First Set of Requests No. 11; Second Set of Requests Nos. 1-4, 8, 

12). 

Complainants' Motion primarily disputes SCE&G's claim of privilege and work product 

protection over the Bechtel Rep01i and its progeny. Motion at 5. As SCE&G has continually 

maintained, the Bechtel Rep01i and its progeny are subject to the attorney client and work 

product protections because Bechtel was engaged through SCE&G's outside legal counsel in 

anticipation of litigation with the Conso1iium. Complainants argue that SCE&G has "waived" 

any applicable protection. Motion at 5. To show waiver, however, SCE&G's conduct "must be 

distinct and unequivocal" as well as voluntary. See Davis v. Parkview Apartments, 409 S.C. 266, 

292 (2014) (Pleicones, J. dissenting) (the majority did not reach the underlying question of 
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Notwithstanding Complainants'efusal to engage in a discussion with SCE&G regarding

its responses and objections prior to filing the instant Motion, SCE&G is willing to work with

Complainants on obtaining a better understanding of the documents Complainants seek and

negotiating a resolution of SCE&G's objections to their requests.

B. SCK&G Has Properly Objected To Requests Seeking Privileged And Work
Product Documents And Has Produced A Privilege Log.

In South Carolina, "[t]he attorney-client privilege protects against disclosure of

confidential communications by a client to his attorney." Tobacoville USA, Ine. v. McMaster,

387 S.C. 287, 293 (2010). South Carolina law further provides protection from discovery for

"documents prepared in anticipation of litigation" under the work product doctrine. Id. (citing

Rule 26(b)(3), SCRCP). SCE&G has propounded appropriate objections to Complainants'equests
to the extent that they seek documents that would result in disclosure of confidential

communications subject to the attorney-client privilege or documents prepared in anticipation of

litigation. See Motion, Ex. 1 (First Set of Requests No. 11; Second Set of Requests Nos. 1-4, 8,

12).

Complainants'otion primarily disputes SCE&G's claim of privilege and work product

protection over the Bechtel Report and its progeny. Motion at 5. As SCE&G has continually

maintained, the Bechtel Report and its progeny are subject to the attorney client and work

product protections because Bechtel was engaged through SCE&G's outside legal counsel in

anticipation of litigation with the Consortium. Complainants argue that SCE&G has "waived"

any applicable protection. Motion at 5. To show waiver, however, SCE&G's conduct "must be

distinct and unequivocal" as well as voluntary. See Davis v. Parkview Apartments, 409 S.C. 266,

292 (2014) (Pleicones, J. dissenting) (the majority did not reach the underlying question of

-12



" d i s t i n c t  and u n e q u i v o c a l "  w a i v e r  by 

S C E & G  o f  t h e  p r o t e c t i o n s  a f f o r d e d  the B e c h t e l  Rep01t. 

In addition, "[a] well-recognized exception [to waiver]"-which is applicable here-"is 

the joint defense or common interest doctrine, which prevents privilege from being waived 

without the consent of all parties who share the privilege." Fort v. Leonard, 2007 WL 518593, 

at * 1 (D.S.C. Feb. 22, 2007) (emphasis added). The alleged "wide publication" of the Bechtel 

Rep01i has not been by or with the consent of SCE&G. And the fact that the Bechtel Rep01i has 

been made public by the Office of Regulatory Staff and/or the South Carolina Public Service 

Authority- without SCE&G's consent-means that Complainants already have access to the 

document and there is no reason to compel its production from SCE&G. Complainants have 

failed to aiiiculate any grounds that would authorize the Commission to ovenule SCE&G's 

objections and disregard SCE&G's rights to prevent against disclosure of documents protected 

by the attorney client privilege and work product doctrine. 

Finally, Complainants ask the Commission to compel SCE&G to produce a privilege log 

"detailing the documents involved." Motion at 6. On January 12, 2018, SCE&G produced an 

initial privilege log, identifying documents or portions of documents that SCE&G has withheld 

on the basis of the attorney client privilege and/or work product protection from the set of 

documents it has produced to date. SCE&G also has committed to producing supplemental 

privilege logs as SCE&G continues to locate privileged documents from fo1ihcoming 

productions, including documents relating to the Bechtel Rep01i, on the basis of the attorney-

client privilege or work product doctrine. 

III. COMPLAINANTS' 
UNSUPPORTED 

REQUEST FOR 
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waiver). Complainants have provided no evidence of a "distinct and unequivocal" waiver by

SCE&G of the protections afforded the Bechtel Report.

In addition, "[a] well-recognized exception [to waiver]"—which is applicable here—"is

the joint defense or common interest doctrine, which prevents privilege from being waived

without the consent of all pnrties who share the privilege." Fort v. Leonard, 2007 WL 518593,

at *I (D.S.C. Feb. 22, 2007) (emphasis added). The alleged "wide publication" of the Bechtel

Report has not been by or with the consent of SCE&G. And the fact that the Bechtel Report has

been made public by the Office of Regulatory Staff and/or the South Carolina Public Service

Authority—without SCE&G's consent—means that Complainants already have access to the

document and there is no reason to compel its production from SCE&G. Complainants have

failed to articulate any grounds that would authorize the Commission to ovenule SCE&G's

objections and disregard SCE&G's rights to prevent against disclosure of documents protected

by the attorney client privilege and work product doctrine.

Finally, Complainants ask the Commission to compel SCE&G to produce a privilege log

"detailing the documents involved." Motion at 6. On January 12, 2018, SCE&G produced an

initial privilege log, identifying documents or portions of documents that SCE&G has withheld

on the basis of the attorney client privilege and/or work product protection from the set of

documents it has produced to date. SCE&G also has committed to producing supplemental

privilege logs as SCE&G continues to locate privileged documents fiom forthcoming

productions, including documents relating to the Bechtel Report, on the basis of the attomey-

client privilege or work product doctrine.

III. COMPLAINANTS'E UEST FOR INSPECTION IS WHOLLY
UNSUPPORTED

-13



S C E & G  to a l l o w  i n s p e c t i o n  o f  t h e  

P r o j e c t  s i t e  s h o u l d  be d e n i e d  b e c a u s e  C o m p l a i n a n t s  h a v e  failed to e v e n  a t t e m p t  to d e s c r i b e  w h y  

i n s p e c t i o n  o f  the P r o j e c t  s i t e  w i l l  l e a d  to the d i s c o v e r y  o f  r e l e v a n t  e v i d e n c e .  C o m p l a i n a n t s  

r e q u e s t  t h a t  t h e y  b e  " p e r m i t t e d  e n t r y  . . . u p o n  the lands a n d  p r e m i s e s  w h i c h  are t h e  l o c a t i o n  o f  

t h e  s u b j e c t  f a c i l i t y  for p u r p o s e s  o f  i n s p e c t i o n ,  m e a s u r i n g ,  s u r v e y i n g , p h o t o g r a p h i n g ,  t e s t i n g ,  o r  

s a m p l i n g . "  M o t i o n ,  Ex. 1 ( C o m p l a i n a n t s '  F i r s t  R e q u e s t s ,  at 1-2). B u t  C o m p l a i n a n t s  do n o t  

p r o v i d e  a n y  b a s i s  for t h e i r  r e q u e s t ,  d e s c r i b e  the p u r p o s e  o f  t h e  i n s p e c t i o n ,  o r  h o w  it is l i k e l y  to 

l e a d  to the d i s c o v e r y  o f  r e l e v a n t  e v i d e n c e .  N o r  c a n  S C E & G  d i s c e r n  o f  any r e l e v a n t  p u r p o s e  f o r  

i n s p e c t i o n  o f  the a b a n d o n e d  P r o j e c t  site. T h e  C o m m i s s i o n  s h o u l d  a c c o r d i n g l y  r e j e c t  

C o m p l a i n a n t s ' w h o l l y  unsuppo1ied r e q u e s t  for i n s p e c t i o n .  

CONCLUSION 

WHEREFORE, for the foregoing reasons, Defendant/Respondent respectfully requests 

that the Commission deny Complainants Motion to Compel Discovery in its entirety. 
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Complainants'equest that the Commission compel SCE&G to allow inspection of the

Project site should be denied because Complainants have failed to even attempt to describe why

inspection of the Project site will lead to the discovery of relevant evidence. Complainants

request that they be "permitted entry... upon the lands and premises which are the location of

the subject facility for purposes of inspection, measuring, surveying, photographing, testing, or

sampling." Motion, Ex. 1 (Complainants'irst Requests, at 1-2). But Complainants do not

provide any basis for their request, describe the putpose of the inspection, or how it is likely to

lead to the discovery of relevant evidence. Nor can SCE&G discern of any relevant purpose for

inspection of the abandoned Project site. The Commission should accordingly reject

Complainants'holly unsupported request for inspection.

CONCLUSION

WHEREFORE, for the foregoing reasons, Defendant/Respondent respectfully requests

that the Commission deny Complainants Motion to Compel Discovery in its entirety.

Respectfully submitted, this 16'" day of January, 2018

Matthew Gissendanner, Esquire
Mail Code C222
220 Operation Way
Cayce, SC 29033-3701
Telephone: 803-217-8141
Facsimile: 803-217-7931
chad.burgess@scanna.corn
matthew.gissendanner@scans. corn

Attorneys for South Carolina Elecuic & Gas
Company
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T H E  P U B L I C  S E R V I C E  C O M M I S S I O N  O F  

S O U T H  C A R O L I N A  

D O C K E T  NO. 2 0 1 7 - 2 0 7 - E  

INRE: 

Friends of the Emih and Sie1rn Club, ) 
Complainant/Petitioner ) 

V. ) 

South Carolina Electric & Gas Company, ) 
CERTIFICATE 

OF SERVICE 
Defendant/Respondent ) 

This is to certify that I have caused to be served this day one (1) copy of South 

Carolina Electric & Gas Company's Response in Opposition to Compel Discovery via 

U.S. First Class Mail and electronic mail to the persons named below at the addresses set 

forth: 

Shannon Bowyer Hudson, Esquire 
Office of Regulatory Staff 

1401 Main Street, Suite 900 
Columbia, SC 29201 

shudson@regstaff.sc. gov 

Jeffrey M. Nelson, Esquire 
Office of Regulatory Staff 

1401 Main Street, Suite 900 
Columbia, SC 29201 

j nelson@regstaff.sc. gov 

Robert Guild, Esquire 
Robe1i Guild- Attorney at Law 

314 Pall Mall Street 
Columbia, SC 29201 

bguild@mindspring.com 
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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2017-207-E

Friends of the Earth and Siena Club,
Complainant/Petitioner

V.

South Carolina Electric k Gas Company,
Defendant/Respondent

)

)
) CERTIFICATE
) OF SERVICE
)

This is to certify that I have caused to be served this day one (I) copy of South

Carolina Electric A Gas Company's Response in Opposition to Compel Discovery via

U.S. First Class Mail and electronic mail to the persons named below at the addresses set

forth:

Shannon Bowyer Hudson, Esquire
Office of Regulatory Staff

1401 Main Street, Suite 900
Columbia, SC 29201

Jeffrey M. Nelson, Esquire
Office ofRegulatory Staff

1401 Main Street, Suite 900
Columbia, SC 29201

Robert Guild, Esquire
Robeit Guild — Attorney at Law

314 Pall Mall Street
Columbia, SC 29201



P . C .  

P O  B o x  9 4 4  

C o l u m b i a ,  S C  2 9 2 0 2 - 0 9 4 4  

f e l l e r b e @ r o b i n s o n l a w . c o m  

J. B l a n d i n g  H o l m a n  I V ,  E s q u i r e  

S o u t h e r n  E n v i r o n m e n t a l  L a w  C e n t e r  

43 B r o a d  S t r e e t ,  S u i t e  3 0 0  

C h a r l e s t o n ,  S C  2 9 4 0 1  

b h o l m a n @ s e l c s c . o r g  

C h r i s t o p h e r  R. K o o n ,  E s q u i r e  

T h e  E l e c t r i c  C o o p e r a t i v e s  o f  S o u t h  C a r o l i n a ,  I n c .  

8 0 8  K n o x  A b b o t t  D r i v e  

C a y c e ,  S C  2 9 0 3 3 - 3 3 1 1  

c h r i s . k o o n @ e c s c . o r g  

M i c h a e l  N .  C o u i c k ,  E s q u i r e  

T h e  E l e c t r i c  C o o p e r a t i v e s  o f  S o u t h  C a r o l i n a ,  I n c .  

8 0 8  K n o x  A b b o t t  D r i v e  

C a y c e ,  S C  2 9 0 3 3 - 3 3 1 1  

m i k e . c o u i c k @ e c s c . o r g  

J o h n  H. T i e n c k e n  J r . ,  E s q u i r e  

T i e n c k e n  L a w  Fi1m, L L C  

2 3 4  S e v e n  F a i m s  D r i v e ,  S u i t e  114 
Charleston, SC 29492 

jtiencken@tienckenlaw.com 

Christopher S. McDonald, Esquire 
The Tiencken Law Film, LLC 

234 Seven Faims Drive 
Suite 114 

Daniel Island, SC 29492 
cmcdonald@tienckenlaw.com 

James R. Davis, Esquire 
J. Davis Law Firm, P.C. 

BB&T Plaza, Suite 21 lB 
234 Seven Faims Drive, MB# 16 

Daniel Island, SC 29492 
iim@jdavispc.com 
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Frank R. Ellerbe III, Esquire
Robinson, McFadden Ec Moore, P.C.

PO Box 944
Columbia, SC 29202-0944

J. Blanding Holman IV, Esquire
Southern Environmental Law Center

43 Broad Street, Suite 300
Charleston, SC 29401

Christopher R. Koon, Esquire
The Electric Cooperatives of South Carolina, Inc.

808 Knox Abbott Drive
Cayce, SC 29033-3311

Michael N. Couick, Esquire
The Electric Cooperatives of South Carolina, Inc.

808 Knox Abbott Drive
Cayce, SC 29033-3311

John H. Tiencken Jr., Esquire
Tiencken Law Firm, LLC

234 Seven Farms Drive, Suite 114
Charleston, SC 29492

'tiencken tienckenlaw.com

Christopher S. McDonald, Esquire
The Tiencken Law Firm, LLC

234 Seven Farms Drive
Suite 114

Daniel Island, SC 29492
cmcdonald tienckenlaw.com

James R. Davis, Esquire
J. Davis Law Firm, P.C.
BBkT Plaza, Suite 211B

234 Seven Farms Drive, MB¹16
Daniel Island, SC 29492
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S o u t h  C a r o l i n a  

M i c h a e l  T. R o s e ,  E s q u i r e  

M i k e  R o s e  L a w  F i l m ,  P . C .  

4 0 6  C e n t r a l  A v e n u e  

S u m m e r v i l l e ,  S C  2 9 4 8 3  

m r o s e 5 @ s c . r r . c o m  

W. A n d r e w  G o w d e r  J r . ,  E s q u i r e  

A u s t e n  & Gowder, LLC 
1629 Meeting Street, Suite A 

Charleston, SC 29405 
andy@austengowder.com 

This 16th day of January 2018 
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Michael T. Rose, Esquire
Mike Rose Law Firm, P.C.

406 Central Avenue
Summerville, SC 29483~5

W. Andrew Gowder Jr., Esquire
Austen k Gowder, LLC

1629 Meeting Street, Suite A
Charleston, SC 29405

Cayce, South Carolina

This 16th day of January 2018


